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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

ROBERT TERRY JOHNSON, JR.,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47873-2020
GOODING COUNTY NO. CR-4376

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Robert Johnson appeals from the district court's order denying his motion to correct an
illegal sentence. Mr. Johnson contends the district court erred when it denied his I.C.R. 35(a)
motion to correct an illegal sentence because the district court did not have subject matter
jurisdiction to impose his sentence. Mindful of State v. Wolfe, 158 Idaho 55, 65 (2015) (holding
that an illegal sentence is one that is illegal from the face of the record, does not involve
significant questions of fact, and does not require an evidentiary hearing), and State v. Branigh,
155 Idaho 404, 412 (Ct. App. 2013) (holding mere judicial error does not divest a court of
subject matter jurisdiction), Mr. Johnson asserts that the district court lacked subject matter
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jurisdiction because he was sentenced in violation of his fundamental due process rights, as
protected by the U.S. Constitution and the Idaho Constitution.

Statement of the Facts & Course of Proceedings
In 1994, Mr. Johnson pied guilty to two counts of first degree murder, pursuant to a plea
agreement. (Supplemental Record ("Supp. R."), 1 pp.49, 118.) He was sentenced to fixed life.
(Supp. R., pp.49, 118.) Mr. Johnson timely appealed from his judgment of conviction. (Supp.
R., pp.7-9.) His sentence was affirmed in State v. Johnson, No. 72, #21687 (Ct. App. 1995).
On January 6, 2020, Mr. Johnson filed a motion for correction/reduction pursuant to
I.C.R. 35(a). (Supp. R., pp.14-28.) He asserted that the district court lacked subject matter
jurisdiction because the initial Presentencing Investigation (PSI) Report was created in violation
of his constitutional rights, and Mr. Johnson asserted that he should be re-sentenced by a
different district court judge after a new PSI was prepared. (Supp. R., p.15.) Mr. Johnson
alleged that he was sentenced without a court-ordered mental health evaluation, which caused a
fundamental defect, denying his Fourteenth Amendment due process right. (Supp. R., pp.21-24.)
These constitutional violations divested the court of jurisdiction and the sentence was illegal.
(Supp. R., pp.15-22.) Mr. Johnson filed a supporting memorandum, affidavit, and a motion
seeking to redact the PSI and disqualify the sentencing judge. (Supp. R., pp.29-48, 51-52.) He
also filed several motions regarding hearings as well as for a confidential neuropsychological
examination. (Supp. R., pp.59-104.)
On February 20, 2020, the district court denied Mr. Johnson's Rule 35(a) motion and the
related motions. (Supp. R., pp.117-21.) Mr. Johnson timely appealed. (Supp. R., pp.122-25.)
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On March 18, 2020, the Idaho Supreme Court ordered the record filed in prior appeal No.
46178-2018 to be supplemented with a Limited Clerk's Record. (Supp. R., p.11.)
2

ISSUE
Did the district court err when it denied Mr. Johnson's Motion To Correct An Illegal Sentence?

ARGUMENT
The District Court Erred When It Denied Mr. Johnson's Motion To Correct An Illegal Sentence

A.

Introduction
Mr. Johnson asserts that the district court erred when it denied his motions. Mindful of

the decisions in State v. Wolfe, 158 Idaho 55, 65 (2015) (holding that an illegal sentence is one
that is illegal from the face of the record, does not involve significant questions of fact, and does
not require an evidentiary hearing), and State v. Branigh, 155 Idaho 404, 412 (Ct. App. 2013)
(holding mere judicial error does not divest a court of subject matter jurisdiction), Mr. Johnson
asserts that the district court erred by denying his motion to correct an illegal sentence.
Mr. Johnson respectfully requests that this Court vacate the order denying his motion to
correct an illegal sentence and order that his case be remanded to a different district court judge
with instructions to order the PSI redacted, to order a mental health evaluation, and to resentence
him.

B.

Standard Of Review
Idaho Criminal Rule 35(a) permits a district court to correct an illegal sentence at any

time. State v. Clements, 148 Idaho 82, 84 (2009). "[T]he term 'illegal sentence' under I.C.R. 35
is narrowly interpreted as a sentence that is illegal from the face of the record, i.e., does not
involve significant questions of fact or require an evidentiary hearing." Id. at 86. Generally,
whether a sentence is illegal or was imposed in an illegal fashion is a question oflaw, over which
an appellate court exercises free review. Id. at 84.
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The question of whether the district court lacked subject matter jurisdiction is a question
oflaw that this Court reviews de nova. State v. Jones, 140 Idaho 755, 757 (2004). The issue of
whether the district court had subject matter jurisdiction over a case can be raised at any time,
including for the first time on appeal or in an I.C.R. 35(a) motion to correct an illegal sentence.
Id. at 758; see State v. Lute, 150 Idaho 837, 838-39 (2011) (holding that the court properly had

jurisdiction to consider defendant's I.C.R. 35 motion to correct an illegal sentence).

C.

The District Court Erred When It Denied Mr. Johnson's Motion To Correct An Illegal
Sentence
It is Mr. Johnson's contention that he is entitled to be resentenced because the trial court

imposed a sentence that is illegal on the face of the record where the constitutional violations
divested the court of jurisdiction. (Supp. R., p.15.)
The entry of a valid guilty plea ordinarily waives all non-jurisdictional defects. State v.
Kelchner, 130 Idaho 37, 39 (1997).

"[J]udgments and orders made without subject matter

jurisdiction are void and 'are subject to collateral attack, and are not entitled to recognition in
other states under the full faith and credit clause of the United States Constitution."' State v.
Lute, 150 Idaho 837, 840 (2011) (quoting Sierra Life Ins. Co. v. Granata, 99 Idaho 624, 626-27

(1978)); see also State v. Mowrey, 91 Idaho 693, 695 (1967); U.S. Catholic Conference v.
Abortion Rights Mobilization, Inc., 487 U.S. 72, 77 (1988) (holding "[t]he distinction between

subject-matter jurisdiction and waivable defenses is not a mere nicety of legal metaphysics. It
rests instead on the central principle of a free society that courts have finite bounds of authority,
some of constitutional origin, which exist to protect citizens from the very wrong asserted here,
the excessive use of judicial power. The courts, no less than the political branches of the
government, must respect the limits of their authority."); State v. Peterson, 149 Idaho 808, 810

4

(Ct. App. 2010); State v. Taylor, 142 Idaho 30, 31-32 (2005) (holding that upon expiration of the
statutorily authorized time period, the court loses jurisdiction to place the prisoner on probation).
In Lute, the Idaho Supreme Court held that the court properly had jurisdiction to consider
the defendant's I.C.R. 35 motion, even though it was filed nearly fifteen years after he was
indicted for the offenses.

150 Idaho at 838-39. The Court found that in cases where it is

apparent that there is an issue concerning subject matter jurisdiction, the Court has the authority
to address that issue. Id. 150 Idaho at 840. The Lute Court held that the district court never had
subject matter jurisdiction over the defendant's case because the grand jury never issued a valid
indictment. Id. at 841. The Court reversed the district court's denial of the defendant's I.C.R. 35
motion for correction of an illegal sentence and remanded the case with instructions to grant the
I.C.R. 35 motion and vacate the conviction. Id.
A charging document confers jurisdiction if it alleges that the defendant committed a
criminal offense within the State ofldaho. State v. Severson, 147 Idaho 694, 708 (2009); State v.
Jones, 140 Idaho 755, 757-58 (2004). A court's jurisdiction does not continue forever. State v.
Jakoski, 139 Idaho 352, 354 (2003). "Absent a statute or rule extending its jurisdiction, the trial

court's jurisdiction to amend or set aside a judgment expires once the judgment becomes final,
either by expiration of the time for appeal or affirmance of the judgment on appeal." Id. at 355
(footnote omitted). "Subject matter jurisdiction is the power to determine cases over a general
type or class of dispute." State v. Jensen, 149 Idaho 758, 761 (Ct. App. 2010) (quoting Bach v.
Miller, 144 Idaho 142, 145 (2007)).

Subject matter jurisdiction has been explained as:
"Jurisdiction over the subject matter" has been variously defined as referring to
(1) the nature of the cause of action and of the relief sought; (2) the class of cases
to which the particular one belongs and the nature of the cause of action and of
the relief sought; (3) the power of a court to hear and determine cases of the
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general class to which the particular one belongs; (4) both the class of cases and
the particular subject matter involved; and (5) the competency of the court to hear
and decide the case. However, subject matter jurisdiction does not depend on the
particular parties in the case or on the manner in which they have stated their
claims, nor does it depend on the correctness of any decision made by the court.
Also, the location of a transaction or controversy usually does not determine
subject matter jurisdiction.

State v. Rogers, 140 Idaho 223, 227-28 (2004) (quoting 20 Am. Jur. 2D Courts § 70 (1995)).
The Idaho Supreme Court has stated that once subject matter jurisdiction is acquired, it continues
until some event ends the power. State v. Rogers, 140 Idaho 223, 228 (2004); Jensen, 149 Idaho
at 761.
Similarly, Mr. Johnson asserts that he is entitled to a resentencing because he was
sentenced using an unconstitutionally obtained PSI and absent the court-ordered mental health
evaluation, and these constitutional violations divested the court of jurisdiction. (Supp. R., pp.1924.) Mr. Johnson asserts that a Rule 35 motion is a motion for collateral review, which may be
tolled under federal law. See 28 U.S.C. § 2244( d)(2). As he asserted in his motion:
In Robinson v. Schriro 595 F.3d 1086 1103-04 (9 th Cir. (2010) (relief granted
because "Courts reliance on insufficient evidence violated Due Process.)" Same
in Kyles v. Whitley, 514 U.S. 410, 453 (1995) (due process violated because court
and prosecution suppressed exculpatory evidence, and facts that if disclosed,
could reasonably have altered result of a proceeding, as in this case of Workman,
clearly the evaluations the court ordered (paramount or the Court would not have
ordered them, but yet Court, the Prosecutor, and Counsel for defendant remained
bent on rushing defendant to sentencing the same day as his guilty plea, without
out answering any significant question but their own opinion about defendant's
mental state, "here there is no doctor in the world that without testing gives or
accepts a memorandum for his client to an outside source about ones mental
state."
(Supp. R., p.23) (capitalization reformatted.)
Mr. Johnson cited to State v. Izaguirre, 145 Idaho 820, 823 (Ct. App. 2008) (holding that
the order denying Izaguirre's request for a neurocognitive evaluation must be reversed and that
his sentence must be vacated and a resentencing be conducted), in support of his assertion that
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the necessary procedure in this case was for the PSI to be redacted, a mental evaluation
performed as Mr. Johnson requested, and a neuropsychological report prepared for the
resentencing hearing. (Supp. R., p.22.) Mr. Johnson asserted that, at sentencing, neither defense
counsel nor the district court advised Mr. Johnson that he could assert his constitutional right to
silence pursuant to the Fifth Amendment regarding the PSI. (Supp. R., p.22.)

Mr. Johnson

asserted that the failure to advise him of this right and the lack of a mental evaluation rendered
his guilty plea invalid, obtained in violation of due process and therefore void. (Supp. R., pp.2526.) Mr. Johnson asserted that he had been denied his fundamental rights under the Idaho
Constitution and U.S. Constitution, the structural errors in his case invalidated his convictions,
and his guilty pleas were involuntary and therefore void. (Supp. R., p.27.)
Although this circumstance does not fall within the category of cases in which the
appellate courts have previously found to divest the district court of subject matter jurisdiction,
Mr. Johnson requests that he be resentenced due to the errors at his sentencing hearing. Mindful
of the Idaho Supreme Court's decisions in Wolfe and the Court of Appeals' decision in Branigh,
Mr. Johnson asks that this Court reverse the denial of his motions and remand the case to the
district court with instructions to grant his Rule 35(a) motion and the motions filed
contemporaneously therewith, and order a re-sentencing, in front of a different district court,
after a mental health evaluation has been performed, and after a new PSI has been prepared.
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CONCLUSION
Mr. Johnson respectfully requests that this Court reverse the denial of his motions and
remand the case to the district court with instructions to grant his Rule 35(a) motion and the
motions filed contemporaneously therewith, and order a re-sentencing, in front of a different
district court, with a mental health evaluation and a new PSI.
DATED this 2nd day of June, 2020.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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